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A. IDENTITY OF PETITIONER 

Robert Lough asks the Supreme Court to accept 

review of the Court of Appeals decision designated in Part 

B of this petition. 

B. COURT OF APPEALS DECISION 

Lough requests review of the published decision in 

In re Detention of Robert Eugene Lough, Court of 

Appeals No. 82913-1-1 (consolidated with No. 82126-1-1) 

(slip op. filed August 14, 2023). 

C. ISSUES PRESENTED FOR REVIEW 

1. Where Lough presented prima facie evidence 

from an expert evaluator that he no longer meets the 

commitment criteria due to treatment for his substance 

abuse disorder, which was one of his diagnosed mental 

abnormalities that formed the original basis for civil 

commitment, did that treatment constitute sex offender 

specific treatment such that the trial court erred in failing 
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to order an unconditional release trial at the show cause 

stage under Chapter 71.09 RCW? 

2. Is a release trial warranted as a matter of due 

process because (a) the statute defining "treatment" is 

vague; (b) there is a heightened risk of erroneous 

deprivation of Lough's liberty interest under the balancing 

test; or ( c) the denial of a release trial is an arbitrary 

abrogation of a protected liberty interest in the absence of 

treatment for Lough's post-traumatic stress disorder? 

3. Where the constitutional underpinning of the 

government's authority to indefinitely commit individuals 

under chapter 71.09 RCW rests in the necessity and 

validity of the annual review to accurately identify those 

who meet commitment criteria, must the trial court give 

effect to a DSHS annual review evaluation showing the 

detainee no longer meets commitment criteria and order a 

release trial as a matter of substantive due process? 
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4. Does procedural due process prevent the 

State from hiring a hand-picked expert evaluator to meet 

its prima facie case at the show cause stage, where doing 

so negates a neutral DSHS annual evaluation opining the 

detainee does not meet commitment criteria, resulting in 

too great a risk of erroneous imprisonment? 

D. STATEMENT OF THE CASE 

Robert Lough's one sexual offense conviction was 

for a violent rape committed in 1986, for which he was 

imprisoned for approximately 23 years. 2CP 1 50-51. The 

civil commitment case went to a jury trial in 2015. Dr. 

Packard, testifying for the State, diagnosed Lough with 

antisocial personality disorder, post-traumatic stress 

disorder (PTSD), and substance use disorder. RP 

(1/27/15 a.m.) 41, 64-65. Packard testified each of these 

disorders constituted mental abnormalities that resulted in 

1 "2CP" refers to the clerk's papers index for 82912-2-1. 
"1CP" refers to the clerk's papers index for 82126-1-1. 
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serious difficulty controlling sexually violent behavior. RP 

(1/27/15 a.m.) 64-65; RP (1/27/15 p.m.) 3-6; RP (1/29/15) 

15-16. The personality disorder played a significant role 

in the expression of Lough's sexual behavior but was not 

sufficient by itself; the abnormalities combined to cause 

Lough's sexual behavior. RP (1/27/15 p.m.) 5-6; RP 

(1/29/15) 5-7. 

Packard explained substance use disorders play a 

role in sexual offending in that some substances result in 

disinhibition whereas others result in sexual stimulation, in 

this way furthering "the likelihood of an offense taking 

place." RP (1/27/15 a.m.) 89-90. Packard linked Lough's 

substance use disorder to his 1986 sex offense; Lough 

used alcohol, cocaine and heroin that day. kl 

The jury found Lough met the definition of a 

sexually violent predator (SVP) and the court entered an 

order involuntarily committing him under chapter 71.09 

RCW. 1 CP 2-3. 
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For the 2019 annual review, the State relied on an 

expert evaluation from Dr. Bain, a Department of Social 

and Health Services (DSHS) evaluator, in which she 

opined that Lough continued to meet the SVP definition. 

1 CP 168-263. Lough submitted an expert report from Dr. 

Phenix, a licensed psychologist, who opined Lough no 

longer met the SVP definition, citing successful 

participation in substance abuse treatment and advanced 

age. 2 1 CP 325, 329, 449-50. The trial court denied a 

release trial on the basis that, though Dr. Phenix's 

evaluation showed Lough no longer met the SVP 

definition, it did not show change based on participation in 

the sex offender treatment program. 1 CP 608-09; RP 

(11/6/20) 19-22. 

Meanwhile, in February 2021, DSHS submitted an 

evaluation for the 2020 annual review authored by Dr. 

2 Lough was 60 years old at the time of the 2019 annual 
review. 1CP 93. 
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Bain. 2CP 1-70. This time around, Dr. Bain was unable 

to conclude that Lough continued to meet the SVP 

definition because his risk of reoffense had decreased. 

2CP 40. During the past year, Lough showed 

improvement in managing psychologically meaningful risk 

factors. 2CP 31. Also, Lough's advancing age was 

related to decreased expression of antisocial attitudes 

and behaviors, decreased criminal behavior, and 

decreased sexual drive. 2CP 32. 

In response to Dr. Bain's annual review evaluation, 

the State hired Dr. Fox to perform an evaluation. 2CP 88. 

Dr. Fox concluded Lough continues to meet the SVP 

definition. 2CP 88, 122-24, 137. 

Following a show cause hearing where the parties 

argued their respective positions, RP (6/25/21) 3-13, the 

court entered an order denying a release trial. 2CP 531-

32. The court commented that the statute does not 

require the State to accept Dr. Bai n's report, and Dr. Fox's 
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report enabled the State to establish its prima facie case 

that Lough continued to meet the SVP definition. RP 

(6/25/21) 15-17. 

The Court of Appeals affirmed, holding Lough's 

continued confinement violated no statutory or 

constitutional right. Slip op. at 2. 

E. WHY REVIEW SHOULD BE ACCEPTED 

People are involuntarily committed on an indefinite 

basis under chapter 71.09 RCW. As a matter of due 

process, that commitment must end when a person no 

longer meets the SVP definition. 

The statutory scheme is supposed to honor that due 

process guarantee, giving an opportunity to secure 

release by means of a trial where there is significant 

doubt as to whether continuing commitment is justified. 

Unfortunately, safety valves have been closed off over the 

years, the avenues for release winnowed down to the 

point where the commitment scheme is no longer 
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constitutional. The Court of Appeals decision represents 

the grim culmination of that process. 

RCW 71.09.090(1) envisions a release trial when 

the annual review evaluation from a qualified DSHS 

evaluator shows the committed person no longer meets 

the definition of a sexually violent predator (SVP). That 

provision ceases to be a safety valve when the DSHS 

secretary finds nothing wrong with that evaluation but 

nevertheless declines to authorize a petition for a release 

trial based on the recommendation of a clinical team that 

does not do its own forensic evaluation and which 

contains members who are unqualified to conduct an SVP 

assessment. 

RCW 71.09.090(2) envisions a release trial when 

the prosecution fails to meet its prima facie burden of 

showing a person continues to meet the SVP definition. 

That provision ceases to be a safety valve when the 

prosecution can just hire its own partisan expert to 
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produce a different opInIon when the DSHS annual 

evaluation shows the person does not continue to meet 

the SVP definition, thereby rendering the annual review 

evaluation superfluous. 

RCW 71.09.090(2) alternatively envisions a release 

trial when the committed person demonstrates change 

through treatment, such that he no longer meets the SVP 

definition. That provision ceases to be a safety valve 

when the committed person presents a qualified expert's 

opinion that he no longer meets the SVP definition due to 

a treatment-based change but still can't get a release trial. 

Lough's appeals present substantive and 

procedural due process challenges to continued 

commitment without a release trial. When Lough 

presented an opinion from a defense expert that he has 

changed as part of the 2019 annual review, the trial court 

denied a release trial and relied on a contrary DSHS 

annual review evaluation as a basis for continued 
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confinement. The court thought Lough needed different 

treatment. 

When Lough presented an opinion from the same 

DSHS evaluator that Lough no longer meets commitment 

criteria as part of the 2020 annual review, the DSHS 

secretary's designee refused to authorize a petition for 

release. The court then denied a release trial on the 

basis that the State is free to disregard the DSHS annual 

review evaluation and obtain a second opinion from a 

hired expert to meet its prima facie burden. 

The system is broken. Lough asks this Court to 

exercise its power to right constitutional wrongs. A 

release trial is necessary to ensure a man does not 

continue to be indefinitely held in confinement when he 

should not be there. This case presents significant issues 

of constitutional law and issues of substantial public 

interest, making review appropriate under RAP 13.4(b)(3) 

and (b)(4). 
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1. 2019 Annual Review: the trial court 
violated the statute in denying an 
unconditional release trial because Lough 
established probable cause to believe he 
no longer meets commitment criteria 
based on a treatment-based change in his 
condition. 

Dr. Phenix opined, based on evidence, that Lough 

no longer meets the SVP definition as a result of his 

participation in substance abuse treatment, which lowered 

his risk of sexual reoffense. At the commitment trial, 

Lough's substance use disorder was deemed a mental 

abnormality that contributed to his risk of reoffense. His 

successful treatment of that abnormality at the Special 

commitment Center (SCC) qualifies as sex offender 

specific treatment under the statute. 

The SVP is defined as "any person who has been 

convicted of or charged with a crime of sexual violence 

and who suffers from a mental abnormality or personality 

disorder which makes the person likely to engage in 
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predatory acts of sexual violence if not confined in a 

secure facility." RCW 71.09.020(18). 

To establish probable cause for a release trial, the 

detainee must present prima facie evidence that he has 

so changed through treatment that he no longer meets 

the SVP definition. RCW 71.09.090(4)(b)(ii). The statute 

defines "treatment" as "the sex offender specific treatment 

program at the special commitment center or a specific 

course of sex offender treatment pursuant to RCW 

71.09.092 (1) and (2)." RCW 71.09.020(20). 

A reasonable interpretation of the statute is that the 

sex offender specific treatment program at the sec 

includes treatment for a mental abnormality that formed a 

basis for civil commitment. Where, as here, a substance 

use disorder is a mental abnormality relied on by the 

State to commit the person as an SVP, and that person 

receives treatment for that disorder at the sec, that 

treatment must be deemed sex offender specific 
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treatment because it treats a mental condition that is a 

"congenital or acquired condition affecting the emotional 

or volitional capacity which predisposes the person to the 

commission of criminal sexual acts in a degree 

constituting such person a menace to the health and 

safety of others." RCW 71.09.020(8). 

Lough has changed. "[W]here an individual was 

found beyond reasonable doubt to be mentally ill and 

dangerous at the time of his commitment trial, a showing 

that he no longer satisfies the constitutional criteria for 

confinement necessarily requires a showing of change." 

State v. Mccuistion, 174 Wn.2d 369, 385, 275 P.3d 1092 

(2012). This means "a showing that . . .  the person no 

longer meets the commitment standard[.]" In re Detention 

of Ambers, 160 Wn.2d 543, 555, 158 P.3d 1144 (2007) 

(quoting Senate Bill 5582, Final Bill Report). 

Probable cause based on change in condition is 

measured from "the person's last commitment trial 
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proceeding." RCW 71.09.090(4)(a). The basis for the 

original commitment establishes the baseline for 

determining whether a person has "so changed" through 

treatment that he no longer meets the SVP definition. 

The legislature intended SVP detainees to get 

treatment for mental conditions that make them likely to 

sexually reoffend. In re Pers. Restraint of Meirhofer, 182 

Wn.2d 632, 638-39, 343 P.3d 731 (2015). "[T]he 

commitment is tailored to the nature and duration of the 

mental illness." In re Personal Restraint of Young, 122 

Wn.2d 1, 39, 857 P.2d 989 (1993). 

Lough was originally committed based on three 

mental abnormalities diagnosed by Dr. Packard, one of 

which was substance use disorder. RP (1/27/15 a.m.) 64-

65; RP (1/27/15 p.m.) 3-6; RP (1/29/15) 15-16. Dr. 

Packard described Lough's substance use disorder as a 

mental abnormality under the statute that contributed to 
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Lough's risk of reoffense. RP (1/15/15) 79-80; RP 

(1/27/15 a.m.) 41, 64-65, 86-90; RP (1/27/15 p.m.) 3-6. 

Now, after Lough is treated by the sec for that 

disorder, such that it no longer rises to the level of a 

mental abnormality and lowers his risk of reoffense (per 

Dr. Phenix), the Court of Appeals holds substance abuse 

treatment is not sex offender specific treatment. Slip op. 

at 9-11. That approach untethers the meaning of sex 

offender treatment from the reason why treatment is 

needed: to facilitate a change in the person's condition 

such that he no longer meets the SVP definition. The 

sec provided treatment that addressed Lough's mental 

abnormality and which lowered his risk of reoffense as a 

result. According to Dr. Phenix, Lough has changed 

through that treatment and no longer meets the SVP 

definition. 1 CP 325, 329, 449-50. That is enough to 

obtain a release trial. 
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The Court of Appeals opined: "Even though 

substance abuse may have been a contributing factor to 

Lough's sexual offending, addressing substance abuse 

alone does not treat the underlying ASPD and other 

reasons for committing such a violent sexual offense." 

Slip op. at 11. 

The legislature did not define treatment as any 

particular mode of treatment within the sec program. 

There is no requirement in the statute that a detainee 

must participate in every available aspect of treatment to 

address every underlying mental abnormality and every 

risk factor before probable cause is established to believe 

he has so changed through treatment that he no longer 

meets the SVP definition. There is no "one size fits all" 

approach. 

Lough's prima facie evidence establishes a change 

in his condition through treatment of a mental abnormality 

that formed a basis for his original commitment. That 
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such treatment qualifies as "sex offender specific 

treatment' under the statute aligns with the principle that 

"statutes should receive a sensible construction to effect 

the legislative intent and, if possible, to avoid unjust and 

absurd consequences." State v. Vela, 100 Wn.2d 636, 

641, 673 P.2d 185 (1983). Further, statutes are construed 

"to avoid constitutional doubt." Utter ex rel. State v. Bldg. 

Indus. Ass'n of Wash., 182 Wn.2d 398, 434, 341 P.3d 953 

(2015). The statute is cast into treacherous constitutional 

waters if it is deemed to bar a release trial for a man who 

has prima facie evidence that he has changed through 

treatment such that he no longer meets the SVP definition. 

2. 2019 Annual Review: there is a due 
process violation if a release trial is not 
warranted under the statute. 

a. The statute defining "treatment" violates 
procedural due process because it is 
vague as applied to Lough's case. 

No state may deprive any person of liberty without 

due process of law. U.S. Const. amend. XIV; Wash. 
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Const. 1, § 3. "The issue of vagueness involves the 

procedural due process requirements of fair notice of the 

conduct warranting detention and clear standards to 

prevent arbitrary enforcement by those charged with 

administering the applicable statutes." In re Detention of 

LaBelle, 107 Wn.2d 196, 201, 728 P.2d 138 (1986). 

As for fair notice, there is no statutory or 

administrative code definition of what constitutes the "sex 

offender specific treatment program." It would not be 

clear to an ordinary person in Lough's position that 

treatment for a diagnosed mental abnormality that formed 

a basis for commitment does not constitute sex offender 

specific treatment. 

The Court of Appeals opined "It is reasonable to 

assume that the requirement to undergo 'the sex offender 

specific treatment program' to mean treatment that 

involves discussion of the person's sex offense history 
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and risk factors." Slip op. at 13. The Court of Appeals 

made up this definition, thereby proving Lough's point. 

Statutes are unconstitutionally vague when they rely 

upon "inherently subjective terms" that are amenable to 

varying and arbitrary interpretations. State v. Evans, 177 

Wn.2d 186, 207, 298 P.3d 724 (2013). In the absence of 

a statutory or regulatory definition of what "sex offender 

specific treatment program" means, it comes down to the 

personal predilections of sec personnel. It also leaves 

judges at sea, relying on their own or other's arbitrary line 

drawing. There is no objective standard to answer the 

question of what qualifies as part of the sex offender 

specific treatment program at the sec. 

The Court of Appeals held the statute does not 

invite arbitrary enforcement because "Lough has not 

participated in sex offender treatment." Slip op. at 14. 

This reasoning is circular, as it presumes those tasked 

with administering the statute agree on what sex offender 
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treatment means. What Lough deserves, and what 

everyone imprisoned at the sec deserves, is an objective 

definition of treatment that does not invite inordinate 

discretion and arbitrary application. 

b. Application of the statute to the specific 
circumstances of Lough's case results in a 
procedural due process violation. 

If substance abuse treatment is not considered a 

form of sex offender specific treatment in Lough's case, 

and he is denied a release trial for lack of probable cause 

on that statutory basis, then Lough's right to procedural 

due process has been violated. This is so because the 

procedure established by the legislature, as applied to 

Lough's case, does not ensure that Lough "continue[s] to 

meet the constitutional standard for commitment, namely 

dangerousness and mental abnormality." McCuistion, 

174 Wn.2d at 394. 

In determining what procedural due process 

requires in a given context, courts "employ the Mathews 
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test, which balances: (1) the private interest affected, (2) 

the risk of erroneous deprivation of that interest through 

existing procedures and the probable value, if any, of 

additional procedural safeguards, and (3) the 

governmental interest, including costs and administrative 

burdens of additional procedures." In re Detention of 

Stout, 159 Wn.2d 357, 370, 150 P.3d 86 (2007) (citing 

Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, 47 

L. Ed. 2d 18 (1976)). 

The determinative factor here is the risk of 

erroneous deprivation of Lough's liberty interest in the 

absence of a release trial. The 2005 amendments tying 

probable cause for a new trial to treatment-based change 

survived a procedural due process challenge in 

McCuistion because it was unlikely to result in an 

erroneous deprivation of liberty. McCuistion, 174 Wn.2d 

at 394. 
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McCuistion explained: "Assuming - as we must -

that the legislature is correct that a single demographic is 

insufficient to demonstrate that the individual has 'so 

changed' as to no longer be mentally ill and dangerous 

and, additionally, that change of that nature requires 

participation in treatment, the procedure established by 

the legislature ensures that individuals who remain 

committed continue to meet the constitutional standard for 

commitment, namely dangerousness and mental 

abnormality." & 

Unlike the petitioner in McCuistion, Lough has 

participated in sec treatment and does not rely solely on 

change in a single demographic factor - age - to show 

a change in his SVP status. The risk of erroneous 

deprivation of liberty therefore comes out differently. 

Under McCuistion, the show cause scheme 

satisfied procedural due process in part because "the 

SVP need only present evidence that refutes the State's 
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probable cause showing." McCuistion, 174 Wn.2d at 394. 

Lough did just that. He presented evidence of change in 

his condition through treatment that refuted the State's 

probable cause showing but the court still denied him a 

release trial. 

It violates procedural due process to arbitrarily 

deem one form of sec treatment unable to establish a 

change in condition when that treatment addresses a 

mental abnormality that led to commitment. To deem 

Lough's substance abuse treatment as incapable of 

showing that he no longer meets the SVP definition, 

despite a contrary expert opinion, creates an undue risk 

of erroneous deprivation of his liberty interest. 

According to the Court of Appeals, though, 

McCuistion "concluded that the risk of erroneous 

deprivation was minimal as the result of the annual review 

process under RCW 71.09.090(1 ), which is presumed to 

determine when someone is no longer mentally ill and 
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dangerous." Slip op. at 16. Procedural due process was 

satisfied because "Lough's 2019 annual review evaluation 

concluded that he continued to be mentally ill and 

dangerous." kt 

One of the procedural safeguards identified by 

McCuistion is that "the individual is entitled to annual 

written reviews by a qualified professional to ensure that 

he continues to meet the criteria for confinement. RCW 

71.09.070." McCuistion, 174 Wn.2d at 393. "Where 

DSHS finds that the individual no longer meets the criteria 

for confinement, he is entitled to an evidentiary hearing[.]" 

kt McCuistion cited RCW 71.09.070, which addresses 

the annual review evaluation prepared by DSHS. 

In finding no due process violation, the Court of 

Appeals pointed to Lough's 2019 annual review 

evaluation, wherein the DSHS evaluator (Dr. Bain) 

concluded that Lough continued to be mentally ill and 

dangerous. Slip op. at 16. But then, when that same 
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DSHS evaluator opined as part of the 2020 annual review 

that Lough no longer meets commitment criteria, the 

Court of Appeals held there is still no due process 

problem. Slip op. at 20-27. The whimsical significance 

ascribed to the validity of the DSHS annual review -

credited as correct one year when it satisfies the State's 

prima facie burden, disregarded as erroneous the next 

when it would get Lough a release trial - belies its 

insistence that the procedural safeguards were sufficient 

in Lough's case to ensure his liberty interest was not 

erroneously deprived. 

c. The failure to provide PTSD treatment 
violates due process, such that the 
statutory requirement for showing change 
through treatment cannot be used to bar a 
release trial. 

Lough's PTSD was a basis for the original 

commitment, is a basis for his continued commitment, 

and constitutes one of his diagnosed mental 

abnormalities. RP (1/27/15 a.m.) 41, 64-65, 71-86; RP 
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(1/27/15 p.m.) 3-6; RP (1/29/15) 15-16; RP (2/11/15) 65; 

CP 138. But the sec does not offer PTSD treatment, 

while the condition itself presents a barrier to accessing 

other treatment at the sec. To insist treatment is the key 

to release while denying needed treatment ruptures the 

constitutional integrity of the civil commitment scheme. 

"Once a state has granted a liberty interest by 

statute, 'due process protections are necessary to insure 

that the state-created right is not arbitrarily abrogated."' 

State ex rel. T.B. v. CPC Fairfax Hospital, 129 Wn.2d 439, 

453, 918 P.2d 497 (1996) (quoting Vitek v. Jones, 445 

U.S. 480, 489, 100 S. Ct. 1254, 63 L. Ed. 2d 552 (1980)). 

Those subject to civil commitment have "a constitutional 

right to receive 'such individual treatment as will give each 

of them a realistic opportunity to be cured or to improve 

his or her mental condition."' In re Detention of D.W., 181 

Wn.2d 201, 208, 332 P.3d 423 (2014) (quoting Ohlinger v. 

Watson, 652 F.2d 775, 778 (9th Cir. 1981)). 
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Lough, confined to the Special Commitment Center 

as an SVP, has a due process and statutory right to 

individualized treatment. Sharp v. Weston, 233 F .3d 

1166, 1172 (9th Cir. 2000); RCW 71.09.080(3). Lough 

recognized he suffers from PTSD and wanted treatment 

for it. CP 99, 134, 137, 141-42, 274-75, 289, 310. 

The Court of Appeals opined sex offender specific 

treatment "is readily available at the SCC" but "he just 

refuses to participate" in it. Slip op. at 18-19. Yet Dr. 

Lopez, the sec Chief Resident of Treatment, 

acknowledged that failing to treat a responsivity need - a 

need that limits a person's ability to benefit from other 

forms of treatment - does not constitute adequate 

treatment. 1CP 350 (Lopez deposition, p. 17-18). Lopez 

acknowledged treatment for PTSD could be a 

responsivity need. 1 CP 350 (Lopez deposition, p. 20). Dr. 

Bain said Lough's untreated PTSD was a responsivity 

need for him. 1 CP 411 (Bain deposition, p. 24 ). 
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Lough's lack of access to PTSD treatment at the 

sec formed a barrier to participation in the sex offender 

specific treatment that the State and the courts say he 

must do to get a release trial. As a matter of due process, 

the government should not be able to use the statute to 

block a release trial when it is not following the statutory 

and constitutional requirements for providing treatment 

necessary for a release trial. 

3. 2020 Annual Review: as a matter of due 
process, a release trial is required when 
the DSHS evaluation shows the detainee 
has changed and no longer meets the 
commitment criteria. 

The annual review process satisfies due process 

only when it can be relied on to "properly identify those 

who are no longer mentally ill and dangerous." 

McCuistion, 174 Wn.2d at 389. 

The 2020 DSHS annual review evaluation 

concluded Lough no longer meets the SVP definition. 

The DSHS secretary, however, refused to authorize 
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Lough to petition for a release trial. And the court refused 

to order a release trial as part of the show cause 

proceeding. Instead, the court relied on a second 

evaluation submitted by the State in which a hired expert 

opined that Lough continued to meet commitment criteria. 

This violates substantive and procedural due process. 

a. Substantive due process. 

"[T]he Due Process Clause contains a substantive 

component that bars certain arbitrary, wrongful 

government actions 'regardless of the fairness of the 

procedures used to implement them."' Foucha v. 

Louisiana, 504 U.S. 71, 80, 112 S. Ct. 1780, 118 L. Ed. 

2d 437 (1992) (quoting Zinermon v. Burch, 494 U.S. 113, 

125, 110 S. Ct. 975, 108 L. Ed. 2d 100 (1990)). 

Substantive due process permits a civilly committed 

person to be held only so long as that person remains 

both mentally ill and dangerous. Foucha, 504 U.S. U.S. 

at 77, 80. 
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To this end, every detainee "must be examined 

annually to determine his or her mental condition and 

whether he or she continues to meet the standard for 

commitment." In re Detention of Rushton, 190 Wn. App. 

358, 368-69, 359 P.3d 935 (2015). The annual review 

scheme is "constitutionally critical." McCuistion, 17 4 

Wn.2d at 387. 

RCW 71.09.070 mandates an annual mental 

examination by a DSHS evaluator to determine whether 

the committed person currently meets the definition of an 

SVP. This is Dr. Bain's report for the 2020 annual review, 

where she was unable to conclude Lough continued to 

meet the commitment criteria. 

The statutory commitment scheme satisfies 

substantive due process because it requires the State to 

"justify continued incarceration through an annual review." 

McCuistion, 174 Wn.2d at 388 (citing Young. 122 Wn.2d 

at 26; RCW 71.09.070). This annual review process 
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"comports with substantive due process because it does 

not permit continued involuntary commitment of a person 

who is no longer mentally ill and dangerous." kl 

The Supreme Court, in upholding the 

constitutionality of the 2005 amendments, envisioned that 

DSHS will authorize an individual to petition for release 

when the results of the annual evaluation show the 

person no longer meets the SVP definition as part of the 

annual review process. McCuistion explained: "If, in the 

course of its annual review, DSHS finds that the 

individual's condition has changed such that he no longer 

meets the definition of an SVP or conditional release to a 

less restrictive alternative would be appropriate, DSHS 

must authorize the individual to petition for unconditional 

discharge or conditional release to a less restrictive 

alternative. The court must order an evidentiary hearing 

upon receipt of the petition." McCuistion, 174 Wn.2d at 

379-80. 

- 3 1  -



RCW 71.09.090(1 )(a) requires the DSHS secretary 

to "authorize the person to petition the court for 

unconditional discharge" when "the secretary determines 

that the person's condition has so changed that the 

person no longer meets the definition of a sexually violent 

predator." 

But in practice, the DSHS secretary, depending on 

the case, denies authorization even where the DSHS 

annual review evaluation concludes the person no longer 

meets commitment criteria. 2CP 398, 403 (Flynn 

deposition p. 18-19, 38-41). That is what happened in 

Lough's case - Lough was denied authorization to 

petition for a release trial because the secretary's 

designee refused to provide that authorization. 2CP 395 

(Flynn deposition p. 6). No authorization, even though Dr. 

Bain's annual review evaluation, in which she opined that 

Lough did not continue to meet commitment criteria, was 
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a valid forensic evaluation. 2CP 398-98, 400 (Flynn 

deposition p. 14, 17-18, 26-27). 

The trial court, in refusing to order an unconditional 

release trial despite an annual review evaluation showing 

Lough has changed and no longer meets the SVP 

definition, permits the continued involuntary commitment 

of a person who is no longer mentally ill and dangerous. 

In McCuistion, the Supreme Court relied on the 

presumed accuracy of the annual review to conclude the 

statutory scheme complied with due process. McCuistion 

rejected the argument that due process included the right 

to establish probable cause for a release trial through any 

source of change, as opposed to being limited to the 

treatment-based or physiological change required by the 

2005 amendments to the statute. McCuistion, 17 4 Wn.2d 

at 388-89. That argument was rejected because it 

proceeded on "the assumption that the annual review 
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process fails to properly identify those who are no longer 

mentally ill and dangerous." kl at 389. 

From this, it follows that a trial court should not be 

able to disregard an annual review evaluation that 

concludes the committed person is no longer mentally ill 

and dangerous. To do so proceeds from the assumption 

that the annual review process does not properly identify 

those who no longer meet the SVP definition. The DSHS 

annual review is part of that process. 

The Court of Appeals, however, drew a distinction 

between the DSHS annual review evaluation under RCW 

71.09.070 and the annual review process under RCW 

71.09.090. "The secretary reaching a different conclusion 

than the individual evaluator does not mean that the 

statute 'permits the continued involuntary commitment of 

a person who is no longer mentally ill and dangerous, ' as 

Lough contends. Instead, it supports the notion that the 

SVP statute consists of a rigorous review process that 
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considers input from multiple experts and clinicians." Slip 

op. at 23-24. 

This does not withstand scrutiny. That "review 

process" is not implemented in a rigorous manner. It is 

unscientific, flawed and arbitrary. 

Lough's counsel deposed David Flynn, the chief 

executive officer of the sec who acts as the DSHS 

secretary's designee for determining who gets DSHS 

authorization to petition for a release trial. 2CP 394, 398 

(Flynn deposition p. 5, 18). Flynn relied on the senior 

clinical team's recommendation in declining authorization 

for Lough. 2CP 398, 400 (Flynn deposition p. 19-20, 28-

29). There are five members on the senior clinical team: 

the head of security for the facility, the medical director, 

the facility psychiatrist, the forensic unit chief, and the 

chief of resident treatment. 2CP 399-400 (Flynn 

deposition p. 24-27). 
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The head of security is not qualified to conduct SVP 

evaluations and Flynn could not honestly say whether he 

had any mental health credentials at all. 2CP 399 (Flynn 

deposition p. 24 ). The medical director is not qualified to 

do an independent SVP evaluation. 2CP 399 (Flynn 

deposition p. 24-25). Flynn said he could not provide an 

honest answer as to whether the facility psychiatrist could 

complete a sex offender risk assessment and whether he 

was qualified to conduct an SVP evaluation. 2CP 399-

400 (Flynn deposition p. 25-26). According to Flynn, 

members of the senior clinical team that are unqualified to 

assess the SVP criteria are allowed to recommend 

overriding the annual review evaluation because the team 

"provides for an overall review." 2CP 400 (Flynn 

deposition p. 28).3 

3 Flynn is not a mental health professional and is 
unqualified to write an SVP assessment report. 2CP 331 
(Flynn deposition p. 15, 34 ). 
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Flynn testified that his authorization is based solely 

on whether Lough continues to meet SVP criteria. 2CP 

400 (Flynn deposition p. 28). Yet no one on the senior 

clinical team conducted a forensic evaluation of Lough to 

determine whether he continues to meet the criteria. 2CP 

397, 400, 401 (Flynn deposition p. 17, 27, 30). And Flynn 

conceded that the team makes its recommendation based 

on things other than whether the person still meets SVP 

criteria. 2CP 398 (Flynn deposition p. 19-20). 

In sum, the secretary's designee, relying on the 

senior clinical team's recommendation, blocked 

authorization for a release trial even though Dr. Bain's 

forensic assessment was sound, and no one on the 

senior clinical team did their own forensic assessment on 

whether Lough continued to meet the SVP definition. 

The team includes individuals who have no expertise in 

determining whether someone is an SVP, and they rely 

on factors other than whether someone continues to be 
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an SVP in determining whether to authorize discharge. 

RCW 71.09.090(1 )(a) does not ensure only those who 

continue to be mentally ill and dangerous are kept locked 

up. 

Undaunted, the Court of Appeals opined the review 

scheme satisfies substantive due process because the 

State can hire its own expert to satisfy its prima facie 

burden of proof when the DSHS annual evaluation 

concludes the detainee is no longer an SVP. Slip op. at 

24. That does not square with McCuistion. 

In McCuistion, the statutory commitment scheme 

satisfied substantive due process because it required the 

State to "justify continued incarceration through an annual 

review." McCuistion, 174 Wn.2d at 388. In support of 

that proposition, McCuistion cited RCW 71.09.070, which 

requires annual mental examination by DSHS to 

determine whether the committed person currently meets 
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the definition of an SVP with a report of the findings sent 

to the court. Id. 

McCuistion says nothing about the State getting its 

own expert to establish its prima facie case for continued 

commitment when the DSHS annual review shows the 

detainee no longer meets commitment criteria. 

Circumventing the DSHS annual review evaluation by 

permitting the prosecution to obtain its own evaluation 

while blocking Lough's ability to show probable cause that 

he no longer meets the SVP criteria through reliance on 

the DSHS annual review causes him to be held past the 

point that he meets the commitment criteria. 

McCuistion relied on the integrity of the annual 

review evaluation as a constitutional check on this 

commitment scheme. When an annual review evaluation 

adverse to the State's interest is discarded in favor of the 

State's hired expert's evaluation, the constitutional 

integrity of the scheme collapses. 
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b. Procedural due process requires a release 
trial when the DSHS annual review 
evaluation concludes the committed 
person has changed and is no longer an 
SVP. 

Addressing the 2005 amendments that required a 

treatment-based change to establish probable cause for a 

release trial, McCuistion concluded "the risk of an 

erroneous deprivation of liberty under the challenged 

amendments is low" because of "the extensive procedural 

safeguards in chapter 71.09 RCW." McCuistion, 174 

Wn.2d at 393. One of those procedural safeguards is that 

"the individual is entitled to annual written reviews by a 

qualified professional to ensure that he continues to meet 

the criteria for confinement. RCW 71.09.070." kt That 

safeguard is the DSHS annual evaluation produced under 

RCW 71.09.070, not an evaluation produced by the 

State's hired expert. 

A related procedural safeguard Is that the 

committed person is entitled to an evidentiary hearing 
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"[w]here DSHS finds that the individual no longer meets 

the criteria for confinement." Id. Dr. Bain, the DSHS 

evaluator found Lough does not currently meet 

commitment criteria, but the DSHS secretary's designee 

refused to authorize a petition for a release trial even 

though he found Dr. Bain's evaluation to be valid. 2CP 

395, 397-98, 400. DSHS did not conduct any other 

forensic evaluation for the annual review period. 2CP 397. 

Still no authorization. This is a breakdown in a procedural 

safeguard designed to ensure that people who no longer 

meet the SVP definition do not remain committed. 

Critically, periodic review must be performed by an 

independent, neutral fact finder. Clark v. Cohen, 794 

F.2d 79, 86 (3d Cir. 1986) (citing Parham v. J.R., 442 U.S. 

584, 607, 99 S. Ct. 2493, 61 L. Ed. 2d 101 (1979)). A 

staff physician working in a state mental hospital qualifies 

as an independent decision-maker. Parham v. J.R, 442 

U.S. at 607-08; Hickey v. Morris, 722 F.2d 543, 548-49 
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(9th Cir. 1983) (upholding Washington's insanity acquittee 

commitment scheme against procedural due process 

challenge). 

Dr. Bain, a staff evaluator at the sec employed by 

DSHS to conduct the annual review, is the only 

independent and neutral fact finder that assessed the 

statutory criteria for ongoing commitment in Lough's case. 

The report from the State's partisan evaluator, Dr. 

Fox, does not meet the neutrality requirement. The 

prosecution hired Fox because the annual review 

evaluation prepared by Dr. Bain was favorable to Lough. 

2CP 441, 445, 456 (Fox deposition p. 10, 29, 72). 

The Court of Appeals said Lough's argument that 

"using hired experts, such as Dr. Fox, creates bias" was 

"conjecture." Slip op. 26. But it is well known that experts 

hired by a party to litigation are considered partisan. See 

2 John H. Wigmore, Evidence In Trials At Common Law § 

563, at 761 (Chadbourn rev. 1979) (noting the "distrust of 
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the expert witness, as one whose testimony is shaped by 

his bias for the party calling him. "); People v. Grant, 28 

N.E.3d 1066, 1070 (Ill. App. Ct. 2015) (the "presumption 

of impartiality does not apply to a psychiatric expert 

chosen by the State's Attorney. An expert chosen and 

retained by an adverse party is, by definition, not 

impartial."), aff'd, 52 N.E.3d 308 (Ill. 2016). When an 

independent evaluator's report opines commitment is no 

longer justified, and it is ignored in favor of the report 

produced by the State's hired gun, the risk of erroneous 

deprivation of the detainee's liberty interest is too great. 

F. CONCLUSION 

For the reasons stated, Lough respectfully requests 

that this Court grant review. 
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State of Wash ington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In the Matter of the Detent ion of 

ROBERT EUGENE LOU G H ,  

Appel lant .  

No. 829 1 2-2- 1  (conso l idated with 
No .  829 1 3- 1 - 1  
No .  82 1 26- 1 - 1 )  

D IVIS ION ONE 

PUBL ISHED O P I N ION 

MANN ,  J .  - Robert Lough was civi l ly comm itted under the sexua l ly v io lent 

p redator act (act) , chapter 79 . 0 1  RCW, in  201 5 .  Lough was eva luated i n  20 1 9 and 

2020 by a Department of Socia l  and Health Services (Department) eva luator as 

requ i red by RCW 7 1 . 09 . 070 .  The 20 1 9  eva luator determ ined that Lough sti l l  met the 

defi n it ion of a sexua l ly v io lent p redator (SVP) . Lough then petit ioned the tria l  cou rt for 

an uncond it iona l  re lease tria l  u nder RCW 7 1 . 09 . 090(2) , argu ing that h is part icipation i n  

substance abuse treatment changed h is cond it ion .  The  tria l  cou rt den ied Lough 's  

request for an uncond itiona l  re lease tria l . 

I n  2020 ,  the Department's same eva luator conc luded that Lough no longer met 

the defi n it ion of an SVP . The Department's secretary d isag reed , and under RCW 
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7 1 . 09 . 090(1 ) (a) decl i ned to authorize a petit ion for uncond it iona l  re lease . The tria l  cou rt 

decl i ned Lough 's  second petit ion for an uncond it iona l  re lease tria l . 

Lough appeals both tria l  cou rt decis ions .  We g ranted d iscret ionary review and 

conso l idated the appeals .  1 We affi rm . 

I .  

We beg i n  by summarizi ng the act .  The act governs the civi l comm itment of 

SVPs i n  Wash i ngton .  The chapter defines an SVP as "any person who has been 

convicted of or  charged with a crime of sexual v io lence and who suffers from a menta l 

abnormal ity or  personal ity d isorder which makes the person l i kely to engage i n  

predatory acts of sexual v io lence i f  not confi ned i n  a secu re faci l ity . "  RCW 

7 1 . 09 . 020( 1 9) .  

At issue in  these conso l idated appeals are the Department's requ i red annua l  

eva luat ion under RCW 7 1 . 09 .070 and the process for the comm itted person to  petit ion 

for an uncond it iona l  re lease tria l  u nder RCW 7 1 . 09 . 090(2) . U nder RCW 7 1 . 09 . 070 ,  a 

comm itted SVP "sha l l  have a cu rrent examination of h is or  her menta l  cond ition made 

by the department at least once every year. " RCW 7 1 . 09 .070( 1 ) .  The report prepared 

by the Department's annua l  eva luator must cons ider whether :  

(a) The comm itted person cu rrently meets the defi n it ion of a sexua l ly 
vio lent predator; 

(b) Cond it iona l  re lease to a less restrictive a lternative is in the best i nterest 
of the person ;  and 

(c) Cond itions can be imposed that wou ld adequate ly protect the 
commun ity .  

1 Lough 's  appeals of  the 20 1 9  and 2020 annua l  review proceed ings were conso l idated . See No .  
829 1 3-1 - 1 ; No .  82 1 26-1 - 1 . 
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RCW 7 1 . 09 . 070(2) . If the Department's secretary determ ines that the person's 

cond it ion "has so changed that the person no longer meets the defi n it ions of [an SVP] , "  

then the secretary must authorize the person to petit ion the court for uncond it iona l  

d ischarge or d ischarge to a less restricted a lternative . RCW 7 1 . 09 .090( 1 ) .  

I f  the Department's secretary determ ines that the person's cond ition has not "so 

changed that the person no longer meets the defi n it ion of an [SVP] , "  then under RCW 

7 1 . 09 . 090(2) (a) , the comm itted person may petit ion the tria l  cou rt annua l ly for an 

uncond it iona l  re lease tria l . If a petit ion is fi led , the tria l  cou rt then sets a show cause 

heari ng to determ ine whether probable cause exists for an uncond it iona l  re lease tria l . 

RCW 7 1 . 09 .090(2) (a) . At the show cause hearing , RCW 7 1 . 090(2) (a) estab l ishes two 

ways for the tria l  cou rt to determ ine that there is probable cause to proceed to an 

uncond it iona l  re lease tria l : " ( 1 ) by defic iency i n  the proof subm itted by the State , or  (2) 

by suffic iency of proof by the [comm itted person] . "  I n  re Det. of Petersen ,  1 45 Wn .2d 

789 ,  798 , 42 P . 3d 952 (2002) . 

At the show cause hearing , the State must present pr ima facie evidence that the 

comm itted person conti n ues to meet the defi n it ion of an SVP . RCW 

7 1 . 09 . 090(2)(b) ( i ) (A) . I f  the State fa i ls  to meet th is burden ,  the court must order an 

uncond it iona l  re lease tria l . RCW 7 1 . 09 . 090(2)(c)( i ) . I f, however, the State prod uces 

pr ima facie evidence that the comm itted person conti n ues to be an SVP , the State's 

bu rden is met and "an uncond it iona l  re lease tria l  may not be ordered un less the 

comm itted person produces evidence satisfy ing : Subsect ion (4) (a) of th is section ;  and 

subsect ion (4) (b)( i )  or  ( i i )  of th is section . "  RCW 7 1 . 09 . 090(2)(b) ( i i ) (A) . RCW 
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7 1 . 09 . 090(4) (a) and (4) (b) set out the evidence requ i red for the comm itted person to 

estab l ish probable cause for a re lease tria l : 

(4) (a) Probable cause exists to bel ieve that a person 's cond it ion has "so 
changed , "  u nder subsect ion (2) of this section ,  on ly when evidence exists , 
s ince the person's last comm itment tria l , or  less restrictive a lternative 
revocation proceed ing , of a substantia l  change in the person 's phys ical or  
menta l cond it ion such that the person either no longer meets the defi n it ion 
of a sexua l ly vio lent predator or  that a cond it iona l  re lease to a less 
restrictive a lternative is in the person's best i nterest and cond itions can be 
imposed to adequate ly protect the commun ity .  

(b) A new tria l  p roceed ing under subsect ion (3) of th is sect ion may be 
ordered , or  a tria l  p roceed ing may be held , on ly when there is cu rrent 
evidence from a l icensed profess ional  of one of the fo l lowing and the 
evidence presents a change in cond ition s ince the person's last 
comm itment tria l  p roceed ing : 

( i )  An identified phys io log ical change to the person ,  such as paralys is ,  
stroke ,  or  dementia ,  that renders the comm itted person unable to comm it 
a sexua l ly vio lent act and th is change is permanent ;  or  

( i i )  A change i n  the person's menta l  cond ition brought about th rough 
pos itive response to conti n u ing participation i n  treatment wh ich i nd icates 
that the person meets the standard for cond it iona l  re lease to a less 
restrictive a lternative or that the person wou ld be safe to be at large if 
uncond it iona l ly re leased from comm itment .  

The tria l  cou rt reviews the evidence presented at the show cause heari ng for 

probable cause . State v. McCu istion , 1 74 Wn .2d 369 , 382 , 275 P . 3d 1 092 (20 1 2) .  

"Wh i le the probable cause standard i s  not a stri ngent one ,  i t  a l lows the court to perform 

a crit ica l gate-keep ing function . "  The court "must assume the truth of the evidence 

presented" but at the same t ime "must determ ine whether the asserted evidence ,  if 

be l ieved , is sufficient to estab l ish the proposit ion its proponent i ntends to prove . "  

Mccu istion , 1 74 Wn .2d at 382 . 
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1 1 .  

A.  

At 26 years o ld , Lough was convicted of attempted mu rder i n  the fi rst deg ree and 

rape i n  the fi rst deg ree after vio lently rap ing and beati ng a 2 1 -year-old woman he met at 

a bar . Lough was sentenced to 30 years in prison .  Wh i le i ncarcerated , Lough 

demonstrated behaviora l  p roblems i nc lud ing th reats to  ki l l  staff members ,  sexua l  

harassment, and assau lts on other i nmates . Before Lough 's  re lease from prison ,  the 

State petit ioned to commit Lough as an SVP . In 20 1 0 , wh i le deta ined at the Special 

Comm itment Center (SCC) awaiti ng tria l , Lough vio lently assau lted another res ident 

after he made Lough angry.  Lough p leaded gu i lty to assau lt i n  the th i rd deg ree with the 

agg ravat ing factor of substant ia l  bod i ly i nj u ry to the vict im and was sentenced to an 

exceptiona l  sentence of 60 months i n  prison . He was re leased back to the SCC about 

two years later. 

The civi l comm itment case went to a j u ry tria l  in 20 1 5 .  Psycholog ist Richard 

Packard , Ph . D . ,  testified on behalf of the State . Dr .  Packard concl uded that Lough 

suffered from antisocial personal ity d isorder (ASPD) ,  posttraumatic stress d isorder 

(PTSD) , and mu lt ip le substance abuse d isorders i n  a contro l led envi ronment ,  inc lud ing 

cannab is ,  a lcoho l , stimu lants , and op io ids .  He concluded that the ASPD ,  PTSD ,  and 

substance abuse d isorders were a l l  l i nked to Lough 's sexua l  offend ing . 

Psych iatrist M ichael F i rst, M . D . ,  testified as an expert witness on behalf of Lough .  

Dr .  F i rst ag reed that Lough suffered from ASPD ,  but not PTSD .  H e  rejected the PTSD 

d iagnosis because he determ ined that Lough lacked enough requ i red symptoms.  Dr .  

F i rst fu rther concl uded that d iagnosing PTSD "depends enti rely on [Lough 's] se lf-
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report," therefore, "it's very easy to malinger it." Final ly, Dr. First noted that PTSD and 

ASPD share many symptoms. 

Following a unanimous jury verdict in the State's favor, the trial court ordered 

Lough be committed as an SVP to the Department for contro l ,  care, and treatment 

under chapter 71 .09 RCW. 

B .  

Department psychologist El izabeth Bain, Ph .D . ,  completed the 201 9  annual 

review evaluation of Lough under RCW 71 .09.070. Dr. Bain concluded that Lough 

continued to meet the SVP definition. Lough then exercised his right to petition for 

release under RCW 71 .09.090(2). Lough supported his petition with an SVP evaluation 

prepared by Amy Phenix, Ph .D .  Dr. Phenix confirmed that since he had been at the 

SCC, Lough had not participated in sex offender treatment because "his grievance 

thinking interferes with his abi lity to trust others enough to engage himself in therapeutic 

activities." Dr. Phenix concluded, however, that Lough did not meet the definition of an 

SVP because of his age, participation in substance abuse treatment, and because she 

did not believe he had a paraphilia. 

Lough argued that Dr. Phenix's report was enough to show change through 

"treatment" because her report showed that Lough made progress in substance abuse 

classes at the sec. Lough claimed that nothing l imits "treatment" in the statute to 

sexual deviancy treatment. The State conversely argued that the statute defines 

"treatment" as sex offender specific treatment. The trial court terminated the annual 

review and denied Lough's petition for an evidentiary hearing. The court determined 

that the State established a prima facie case that Lough continues to meet the definition 
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of an SVP, and Lough failed to show probable cause to believe that he has "so 

changed" in accordance with RCW 71 .09.090(4). 

We granted Lough's petition for discretionary review. 

C. 

In  the meantime, the Department went forward with Lough's 2020 review under 

RCW 71 .09.070. Dr. Bain also conducted Lough's 2020 annual review evaluation .  Dr. 

Bain recognized that Lough had still not participated in sex offender specific treatment 

and remained at risk for committing future acts of violence. But, Dr. Bain concluded that 

Lough's age had possibly remitted his antisocial thinking and his risk for future violent 

acts is l ikely to continue to decrease with age. 

Dr. Bain's report was reviewed by the SCC's senior clinical team under the 

Department's regulations. WAC 388-880-058. The senior clinical team did not agree 

with Dr. Bain's conclusion that Lough no longer met the SVP definition. The 

Department secretary considered Dr. Bain's evaluation and the senior clinical team's 

recommendations and declined to authorize Lough to petition for release under RCW 

71 .09.090(1 ). Lough again exercised his right under RCW 71 .09.090(2) to petition for 

release, over the secretary's objection. The petition proceeded to a new show cause 

hearing before the trial court. RCW 71 .09.090(2)(a). 

The State reta ined clinical psychologist Erik Fox, J .D . ,  Ph .D . ,  to evaluate Lough. 

Dr. Fox opined to a reasonable degree of psychological certainty that Lough met the 

definition of an SVP. Relying on Dr. Fox's report, the State moved for an order 

terminating the 2020 annual review proceeding. The State argued that Dr. Fox's report 

provided prima facie evidence to satisfy its burden that Lough continues to meet the 
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SVP defi n it ion . Lough cla imed that denyi ng h im an uncond it iona l  re lease tria l  on these 

facts vio lated proced u ra l  and substantive d ue process . 

The tria l  cou rt found that the State had met its pr ima facie bu rden of estab l ish ing 

that Lough contin ued to meet the defi n it ion of  an SVP , and that a less restrictive 

a lternative was not i n  Lough 's  best i nterest. The tria l  cou rt also found that Lough had 

not engaged in sex offender treatment at the SCC and cou ld not put forth qua l ify ing 

evidence that he had so changed th rough treatment .  The court term inated the 2020 

annua l  review. 

We g ranted Lough 's petit ion for d iscret ionary review and conso l idated Lough 's  

appeals .  

1 1 1 .  

Lough argues that the court erred i n  denyi ng h is request for a n  uncond it iona l  

re lease tria l  d u ring the 20 1 9  review process because :  ( 1 ) the reports completed by Dr .  

Phen ix estab l ished probable cause that he had changed th rough treatment by 

participati ng i n  a substance abuse prog ram , (2) if he cannot satisfy the change th rough 

treatment requ i rement th rough participation i n  substance abuse treatment, the statutory 

defi n it ion of treatment is unconstitutiona l ly vague and vio lates h is rig ht to proced u ra l  

d ue process as app l ied , and (3)  the SCC's i nab i l ity to offer treatment for h is PTSD 

vio lates h is rig ht to due process . 

We review a tria l  cou rt's lega l  determ inat ion of whether evidence meets the 

probable cause standard de novo . McCu istion , 1 74 Wn .2d at 394 .  
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A. 

Lough fi rst argues that "treatment" under the SVP statute is not l im ited to sex 

offender treatment, but shou ld i nc lude substance abuse treatment .  We d isag ree . 

Statutory i nterpretat ion is a matter of law we review de novo . State v. Evans ,  

1 77 Wn .2d 1 86 ,  1 9 1 ,  298 P . 3d 724 (20 1 3) .  The goal of  statutory i nterpretat ion is to 

determ ine and carry out the leg is latu re's i ntent . State, Dep't of Ecology v. Campbel l  & 

Gwinn ,  LLC , 1 46 Wn .2d 1 ,  9- 1 0 ,  43 P . 3d 4 (2002) . To determ ine leg is lative i ntent , we 

fi rst exam ine the p la in  language of the statute . No fu rther i nterpretat ion is needed when 

the language is clear and unambiguous .  HomeStreet, I nc .  v .  State, Dep't of Revenue ,  

1 66 Wn .2d 444 , 45 1 , 2 1 0 P . 3d 297 (2009) . A statute is amb iguous i f  i t  is susceptib le to 

more than one reasonable i nterpretation .  Homestreet , 1 66 Wn .2d at 451 . Words are 

g iven the i r  ord i nary mean ing and each word shou ld be g iven effect so that no port ion of 

the statute is rendered superfluous .  Homestreet, 1 66 Wn .2d at 45 1 -52 . "Where 

statutory language is p la in  and unambiguous ,  a statute's mean ing must be derived from 

the word i ng of the statute itse lf. " Wash .  State Human Rights Comm'n  v. Cheney Sch . 

D ist. No .  30 ,  97 Wn .2d 1 1 8 , 1 2 1 , 64 1 P .2d 1 63 ( 1 982) . 

Change th rough treatment requ i res the comm itted person estab l ish " [a] change 

i n  [the i r] menta l  cond ition brought about th rough pos itive response to conti n u ing 

part icipation i n  treatment wh ich i nd icates that the person meets the standard for 

cond it iona l  re lease to a less restrictive a lternative or that the person wou ld be safe to be 

at large if uncond it iona l ly re leased from comm itment. " RCW 7 1 . 09 . 090(4)(b) ( i i ) . The 

change must be "substantia l . "  RCW 7 1 . 09 . 090(4) . The SVP statute defi nes "treatment" 

as "the sex offender specific treatment prog ram at the specia l  comm itment center or a 
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specific cou rse of sex offender treatment pursuant to RCW 7 1 . 09 . 092( 1 )  and (2) . "  RCW 

7 1 . 09 . 020(2 1 ) .  

Lough argues that the reasonable i nterpretat ion i s  that the sex offender specific 

treatment prog ram at the SCC incl udes treatment for a menta l abnormal ity that formed 

a basis for civi l comm itment-includ ing  substance abuse treatment. But we look to the 

p la in  language .  The statute does not state that the treatment on ly add resses the menta l  

abnormal ity for comm itment .  Rather, it requ i res "sex offender specific" treatment. 2 

The reasonable i nterpretat ion is that Lough must engage i n  treatment that 

add resses be ing a sex offender-not s imp ly substance abuse treatment where Lough 

refuses to  d iscuss h is underlyi ng sexual offense . Moreover, the language of  the statute 

d i rectly narrows the scope of treatment. The leg is latu re was decis ive and exclus ive by 

add i ng "sex offender specific treatment" as a qua l ifier .  RCW 7 1 . 09 . 020(2 1 ) .  We 

i nterpret the statute to g ive effect to each word as to render none superfluous .  

Homestreet, I nc . , 1 66 Wn .2d at 45 1 -52 . 

2 Whi le our  ho ld i ng  is supported by the p la in  language of the statute , we note also that the 
leg is lative h istory also supports the excl us ion of substance abuse treatment from SVP "treatment. " The 
defi n it ion of "treatment" was added to RCW 7 1 . 09 . 020 i n  20 1 5 . LAWS OF 20 1 5 , ch . 278 ,  § 2 .  The 
leg is lative h istory reveals that the amendment was adopted i n  response to efforts to obta in  new tria ls 
based on prog ress i n  treatment that is not sex offender specific treatment: 

Each year, SVPs are petit ion ing  cou rts for new tria ls because they have expert reports 
that say they have changed due to treatments that are not sex offender specific. On ly 
th is sex offender treatment wi l l  red uce recid iv ism if they are re leased i nto the commun ity .  
Sex offender specific treatment is designed to identify and treat the ind ividua l 's  dynamic 
r isk factors . Those r isk factors have been emp i rica l ly  demonstrated to be re lated to 
sexual and vio lent recid ivism .  Th is treatment is cu rrently offered at the Special 
Comm itment Center (SCC) . Therapeutic change is not a passive process; it invo lves 
active engagement of the i nd iv idua l  and the treatment team to identify risk factors specific 
to that person in order to bring about change that wi l l  decrease risk for re-offense. 

S . B .  REP .  ON H . B . 1 059 ,  at 2-3, 64th Leg . ,  Reg . Sess. (Wash .  20 1 5) .  
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Lough has not partic ipated i n  sex offender specific treatment wh i le at the SCC.  

In  20 1 6 , Lough began attend ing the substance abuse self-he lp g roup ,  Counselor 

Ass isted Self Help (CASH) .  In 20 1 8 , he was p laced on "maximum benefit status" in 

CAS H ,  s ign ify ing that substance abuse shou ld no longer be a respons ivity issue to sex 

offender treatment. 3 Lough ,  however, refused to partic ipate in sex offender specific 

treatment at the SCC.  Lough partic ipated i n  Awareness and Preparation and completed 

the requ i red prerequ is ite to sex offender treatment. He was i nvited to part icipate in sex 

offender treatment, but he decl i ned . And indeed , Lough later withd rew from CASH over 

frustrat ion i n  the d iscuss ion of sexua l  behavior  and note tak ing exp la i n i ng ,  i n  part :  "Not 

unt i l  I jo ined you r  vers ion . . .  have I ever seen so many ass ignments i nvo lved , many of 

which are clearly d i rected at i nvolvi ng deviant sexua l  behavior  or i n  some way, 

psycholog ica l ly deviant thoughts . "  

Even though substance abuse may have been a contributi ng factor to Lough 's  

sexua l  offend ing , add ress ing substance abuse a lone does not treat the underlyi ng 

ASPD and other reasons for comm itt ing such a vio lent sexua l  offense .  To show that he 

has "so changed" th rough treatment, Lough must comp lete sexua l  offender specific 

treatment. Th is treatment l i kely add resses h is dynamic r isk factors and underlyi ng 

reasons for h is d ifficu lty contro l l i ng  h is sexua l ly vio lent behavior ,  not j ust absta i n i ng from 

substance use . 

3 As expla i ned by E lena Lopez, Psy. D . ,  the SCC's Ch ief of Resident Treatment, " responsivity" 
add resses th ings that impede or faci l itate prog ression , "so what accommodations might  be necessary for 
someone to partici pate i n  any formal treatment process, so essent ia l ly meeti ng someone where they are 
at and address ing any sort of deficit and/or accommodation that they may need to be successfu l . "  
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B .  

Lough next argues that i f  we determ ine that h is part icipation i n  substance abuse 

treatment a lone cannot satisfy the "so changed" requ i rement ,  then the mean ing of 

treatment is unconstitutiona l ly vague .  We d isag ree . 

" [T]he due process vagueness doctri ne under the Fou rteenth Amendment and 

art icle I ,  sect ion 3 of the state constitut ion requ i res that cit izens have fa i r  warn ing of 

proscribed conduct . "  State v. Bah l ,  1 64 Wn .2d 739 , 752 , 1 93 P . 3d 678 (2008) . "A 

vagueness chal lenge seeks to vi nd icate two princ ip les of d ue process : the need to 

defi ne proh ib ited conduct with sufficient specificity to put cit izens on notice of what 

conduct they must avo id and the need to prevent arb itrary and d iscrim inatory law 

enforcement . "  State v. Fraser, 1 99 Wn .2d 465 , 484 , 509 P . 3d 282 (2022) . 

A statute is vague if either "a reasonable person wou ld not understand what 

conduct is proh ib ited or if it lacks ascerta i nable standards that prevent arb itrary 

enforcement . "  I n  re Det. of Lee , 1 4  Wn . App .  2d 27 1 , 29 1 , 47 1 P . 3d 9 1 5 (2020) . To 

determ ine whether fa i r  not ice exists , imposs ib le standards of specificity are not requ i red 

and we examine the term in the context in wh ich it is used . Lee , 1 4  Wn . App .  2d at 287 ; 

Fraser, 99 Wn .2d at 484 .  To determ ine whether a statute provides adequate standards 

for enforcement, the court looks to whether the statute defi nes conduct th rough 

" i nherently subjective terms . "  Fraser, 1 99 Wn .2d at  484 .  The statute is on ly vague " if it 

i nvites an inord inate amount of . . .  d iscretion . "  Fraser, 1 99 Wn .2d at 484 . 

We presume statutes are constitutiona l . C ity of Bel levue v. State , 92 Wn .2d 7 1 7 ,  

7 1 9 ,  600 P .2d 1 268 ( 1 979) . The cha l leng ing party "carries the heavy bu rden of 

demonstrat ing the enactment's i nva l id ity beyond a reasonable doubt . "  C ity of Bel levue ,  
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92 Wn .2d at 720 .  We review constitutiona l  questions de novo . Fraser, 1 99 Wn .2d at 

475 . 

Lough argues that the statute is unconstitutiona l ly vague because the term "sex 

offender specific treatment prog ram" is so unclear as to deprive h im of fa i r  notice and 

the act ions of the tria l  cou rt and SCC treatment providers amount to arb itrary 

enforcement. We d isag ree . 

Here ,  an ord i nary person cou ld understand what conduct is proscribed . It is 

reasonable to assume that the requ i rement to undergo "the sex offender specific 

treatment prog ram" to mean treatment that i nvo lves d iscuss ion of the person's sex 

offense h istory and risk factors . I t  is reasonable for an ord i nary person to be on notice 

that d iscuss ing substance abuse or any other d isorder without targeted d iscuss ion of 

sexua l  offend ing wou ld not constitute sex offender treatment. Requ i ring on ly treatment 

of substance abuse with no d iscuss ion of the i r  sexua l  offense h istory ,  cycle , or  r isk 

factors , wou ld defy the pu rpose of the statute in treat ing ind ivid uals who have been 

civi l ly comm itted for sexua l ly violent offenses . 

Lough also cannot prove that the "so changed" requ i rement is arb itrari ly enforced 

by the SCC or the tria l  cou rt .  The statutory defi n it ion of treatment does not i nvite an 

" i nord i nate amount of d iscretion . "  Fraser, 1 99 Wn .2d at 484 .  Lough must estab l ish that 

he has "so changed" through sex offender specific treatment. As the tria l  cou rt found ,  

" Lough 's part icipation i n  substance abuse treatment . . .  has not fu l ly add ressed the 

overa l l  d isorder which the substance abuse contributed to . It 's one large bal l  of wax, 

and I can't  peel off one area of participation treatment and say, that's it ,  you 've met 

criteria ,  and you ' re sufficiently changed . "  The court then concluded that Lough has not 
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done what is "necessary for h im to beg i n  to show that he has lowered h is r isk and 

add ressed the fu l l  d iagnosis that got h im adm itted to the [SCC] i n  the fi rst p lace as an 

SVP , and that is ,  he has not part ic ipated i n  sex offender treatment, and that's an 

und isputed fact . "  

Lough has not partic ipated i n  sex offender treatment .  The SVP statute entrusts 

the SCC as the entity i n  charge of the "contro l ,  care ,  and treatment" of SVPs.  RCW 

7 1 . 09 . 060( 1 ) .  Lough was comm itted as an SVP , and therefore must part ic ipate i n  sex 

offender treatment. The SCC requ i ring Lough to partic ipate i n  more than substance 

abuse treatment is reasonable enforcement under the statute and does not constitute 

arb itrary enforcement. 

The defi n it ion of treatment under the statute is not unconstitutiona l ly vague .  

C .  

Lough next argues that the "so changed" requ i rement as app l ied to h im vio lates 

procedu ra l  d ue process under Mathews v. E ld ridge , 424 U . S .  3 1 9 ,  334 , 96 S .  Ct. 893 , 

47 L .  Ed . 2d . 1 8  ( 1 976) . We d isag ree . 

No state may deprive any person of l i berty without due process of law. U . S .  

CONST. amend . XIV; WASH .  CONST. 1 ,  § 3 .  The proced u ra l  component of the due 

process clause requ i res that government act ion be imp lemented i n  a fundamenta l ly fa i r  

manner .  State v .  Beaver, 1 84 Wn .2d 32 1 , 332 , 358 P . 3d 385  (20 1 5) .  We review 

constitutiona l  questions de novo . State v. Derenoff, 1 82 Wn . App .  458 , 465,  332 P . 3d 

1 00 1  (20 1 4) .  

I n  determ in ing proced ura l  d ue process protections ,  we "emp loy the Mathews 

test , which balances: ( 1 ) the private i nterest affected , (2) the risk of erroneous 
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deprivat ion of that i nterest th rough exist ing procedu res and the probable va lue ,  if any, of 

add it ional  p rocedu ra l  safeguards ,  and (3) the governmenta l i nterest, inc lud ing costs and 

adm in istrative bu rdens of add it ional  p rocedu res . "  In  re Det. of Stout, 1 59 Wn .2d 357 , 

370 , 1 50 P . 3d 86 (2007) . 

The fi rst Mathews factor weighs i n  Lough 's favor as i nvo lu ntary comm itment is a 

"mass ive cu rta i lment of l i berty . "  I n  re Det. of Johnson , 1 79 Wn . App .  579 , 588 , 322 

P . 3d 22 (20 1 4) .  The th i rd Mathews factor favors the State because it "has a substantia l  

i nterest i n  encourag ing treatment, p reventi ng the prematu re re lease of SVPs,  and 

avoid ing the s ign ificant adm in istrative and fisca l  bu rdens associated with evident iary 

hearings . "  McCu istion , 1 74 Wn .2d at 394 .  Thus ,  the second factor is determ inative 

here .  

I n  McCu istion , ou r  Supreme Court cons idered the  proced u ra l  due process 

concerns of the SVP statute , and in particu lar ,  whether the requ i rements for estab l ish ing 

probable cause to ga in  a fu l l  postcomm itment heari ng satisfy procedu ra l  d ue process . 

1 74 Wn .2d at 393 .  The court recogn ized that, g iven the "extens ive procedu ra l  

safeguards" i n  chapter 7 1 . 09 RCW, the r isk of erroneous deprivat ion of l i berty is low. 

McCu istion , 1 74 Wn .2d at 393 . As for the 2005 amendments to the statute that added 

the probable cause requ i rements in RCW 7 1 . 09 . 090(4) , the court exp la i ned : 

As noted earl ier ,  the 2005 amendments do not a lter the standard for 

conti nued comm itment. The State is sti l l  requ i red to eva luate the SVP 

annua l ly to determ ine whether the person conti n ues to meet the defi n it ion 

of an SVP . If not, a person is entit led to a fu l l  evident iary heari ng with i n  45 

days . RCW 7 1 . 09 . 090( 1 ) .  In add ition ,  an SVP is entit led by statute to a 

show cause heari ng where the State is requ i red to present a pr ima facie 

case that the i nd ivid ua l  conti nues to be menta l ly i l l  and dangerous ,  and 

the SVP need on ly present evidence that refutes the State's probable 
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cause showing . Assuming-as we must-that the leg is latu re is correct 

that a s ing le demog raph ic is insufficient to demonstrate that the i nd ivid ua l  

has "so changed" as to no longer be menta l ly i l l  and dangerous and , 

add it iona l ly ,  that change of that natu re requ i res part icipation i n  treatment, 

the procedu re estab l ished by the leg is latu re ensures that ind ivid uals who 

remain  comm itted conti nue to meet the constitutiona l  standard for 

comm itment, namely dangerousness and menta l abnormal ity .  Thus ,  it is 

un l i kely to resu lt i n  an erroneous deprivat ion of l i berty . 

Mccu istion , 1 74 Wn .2d at 393-94 . 

Lough contends that h is c i rcumstances mean ingfu l ly d iffer from McCu istion 's 

because , un l i ke Lough ,  McCu ist ion refused treatment and based h is petit ion for re lease 

sole ly on a change in his age .  Thus ,  Lough contends ,  the court's hold ing in McCu ist ion 

cannot be app l ied to h is case . But the McCu istion court d id not re ly McCu istion 's lack of 

treatment to conclude that the SVP statute satisfied proced u ra l  d ue process . Rather ,  

the court concl uded that the risk of erroneous deprivat ion was m in imal  as the resu lt of 

the annua l  review process under RCW 7 1 . 09 .090( 1 ) ,  which is presumed to determ ine 

when someone is no longer menta l ly i l l  and dangerous .  McCu istion , 1 74 Wn .2d at 393-

94 . The court re iterated that a person is ent it led to a tria l  when the annua l  review 

eva luat ion concl udes that the person no longer meets SVP defi n it ion . McCu istion , 1 74 

Wn .2d at 393-94 . 

Lough 's 20 1 9  annua l  review eva luat ion conc luded that he conti nued to be 

menta l ly i l l  and dangerous .  The court then conc luded that the State satisfied its bu rden 

of proof. Based on McCu istion , Lough 's 20 1 9  annual  review process satisfied d ue 

process . 1 74 Wn .2d at 393-94 . The annua l  review proceed ing provides sufficient 

procedu ra l  p rotect ions .  Lough 's  as app l ied chal lenge to proced u ra l  due process fa i l s .  
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D .  

Conti nu ing h is theme of try ing to d ictate h is choice of treatment options ,  Lough 

next argues that the fa i l u re to  provide PTSD treatment v io lates due process because 

without the opportun ity for treatment ,  he does not have a rea l istic opportun ity to be 

cu red and re leased . We d isag ree . 

Due process " requ i res that the natu re and du ration of comm itment bear some 

reasonable re lat ion to the pu rpose for which the i nd ivid ua l  is comm itted . "  Jackson v .  

I nd iana ,  406 U . S .  7 1 5 ,  738 ,  92 S .  Ct .  1 845 ,  32 L .  Ed 2d 435 ( 1 972) . The natu re and 

du ration of comm itment under chapter 7 1 .09 RCW reflect the d ua l  pu rposes of 

comm itment, which are treatment and incapacitat ion for the menta l ly i l l  and dangerous .  

In  re Pers .  Restra int of Young,  1 22 Wn .2d 1 ,  27 ,  857 P .2d 989 ( 1 993) . Those subject to 

civi l comm itment have "a constitut ional  rig ht to rece ive 'such i nd ivid ua l  treatment as wi l l  

g ive each of them a rea l istic opportun ity to  be  cu red or to  improve h is or  he r  menta l 

cond it ion . "' I n  re Det. of D .W. , 1 8 1 Wn .2d 201 , 208 ,  332 P . 3d 423 (20 1 4) (quoti ng 

Oh l i nger v .  Watson , 652 F . 2d 775 , 778 (9th C i r . 1 980)) . 

Due process requ i res an annua l  review process that g rants a re lease tria l  upon a 

showing that Lough is no longer menta l ly i l l  and dangerous .  McCu istion , 1 74 Wn .2d at 

384 , 389 . As d iscussed above , such a change i n  cond it ion can be shown either by "an 

identified phys io log ical change to the person , "  or  a change brought about "th rough 

pos itive response to conti n u ing participation i n  treatment"-specifica l ly sex offender 

treatment. RCW 7 1 . 09 . 090(4) (b)( i ) , ( i i ) ; RCW 7 1 . 09 . 020(2 1 ) .  Lough can and shou ld 

undergo sexua l  offender specific treatment which wi l l  g ive h im a " real istic opportun ity to 

be cu red or improve" h is  underlyi ng menta l abnormal it ies contribut ing to h is 
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dangerousness . Th is treatment is read i ly ava i lab le at the SCC.  But Lough refuses to 

part ic ipate . 

Our  Supreme Court has exp la i ned that there is "no ta l isman ic s ign ificance to a 

particu lar  d iagnosis of menta l i l l ness . "  I n  re Det. of Thore l l ,  1 49 Wn .2d 724 , 762 , 72 

P . 3d 708 (2003) . "No techn ica l d iagnosis of a particu lar  'menta l abnormal ity' defi n itive ly 

renders an i nd ivid ua l  either an SVP or not . "  Thore l l ,  1 49 Wn .2d at 762 . I t  is the 

"d iagnosis of a menta l  abnormal ity ,  coup led with a h istory of sexua l  v io lence ,  which 

g ives r ise to a serious lack of contro l  and creates the r isk a person wi l l  l i kely commit 

acts of predatory sexua l  v io lence i n  the futu re . "  Thore l l ,  1 49 Wn .2d at 762 . Specific 

d iagnoses that comprise an i nd ivid ua l 's  menta l  abnormal ity do not form the basis of 

comm itment. I nstead , it is the overarch ing menta l i l l ness , menta l abnormal ity ,  or 

personal ity d isorder coup led with dangerousness that render them appropriate for 

comm itment. 

Lough is correct that the State's expert ,  Dr .  Packard , testified du ring h is 20 1 5 

comm itment tria l  that Lough suffered from ASPD ,  PTSD ,  and mu lt ip le forms of 

substance abuse and a l l  th ree were l i nked to h is d iagnosis .  But Lough ignores that h is 

expert ,  Dr .  F i rst, d isag reed that Lough suffered from PTSD .  More importantly, the tria l  

cou rt's instruct ions to the j u ry and clos ing arguments by a l l  parties re iterated that a 

fi nd ing of a specific d iagnosis was not requ i red to estab l ish that Lough was an SVP . No 

special i nterrogatory or verd ict requ i red the j u ry to  select and declare which d iagnosis 

they found beyond a reasonable doubt .  The j u ry had to fi nd on ly that Lough met the 

defi n it ion of an SVP , that he had been convicted of a crime of sexua l  v io lence ,  suffered 

from a menta l  abnormal ity caus ing serious d ifficu lty contro l l i ng  h is sexua l ly vio lent 
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behavior, and that it made him likely to engage in predatory acts of sexual violence if 

not securely confined. Nothing requires Lough to receive PTSD treatment to have a 

realistic opportunity for release. Lough has access to sex offender specific treatment

he just refuses to participate. 

Finally, Lough asserts that the trial court denied an unconditional release trial 

because he had not fully participated in treatment to address all of his diagnosed mental 

abnormalities. Lough interprets the trial court's statement as meaning he must 

participate in PTSD treatment. Lough misinterprets the court's oral ru l ing. I n  holding 

that Lough had not established probable cause that he had changed through treatment, 

the court stated, in part: 

The big problem I 'm having here, the overwhelming problem I 'm having 
with the presentation here, is that Dr. Phenix agrees, everybody agrees, 

that Mr. Lough has declined to engage in any sexual offender treatment at 
the sec . . .  Mr. Lough hasn't done what is necessary for him to begin to 
show that he has lowered his risk and addressed the fu ll diagnosis that got 

him admitted to the sec in the first place as an SVP, and that is, he has 
not participated in sex offender treatment. And that's an undisputed fact. 

Consistent with the statute, the trial court denied Lough an unconditional release trial 

based on his fai lure to participate in sex offender specific treatment and address the 

manifestation of his mental disorder-offending sexually. The trial court did not 

conclude that Lough must participate in PTSD treatment to establish that he was "so 

changed." 

Lough's due process interest in receiving an unconditional release trial by 

showing that he has changed through treatment was not abrogated. Lough was not 

entitled to an unconditional release trial because he fa iled to participate in the requisite 
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sex offender treatment. Lough 's  d ue process c la im based on the lack of PTSD 

treatment at SCC fa i l s .  

IV. 

Lough also chal lenges the tria l  cou rt's decis ion decl i n ing to g rant an 

uncond it iona l  re lease tria l  after h is 2020 eva luation . Lough argues that because the 

Department's eva luator concl uded he no longer met the defi n it ion of an SVP , the 

Department's decis ion to decl ine authorizat ion for an uncond it iona l  re lease tria l  v io lated 

substantive and proced u ra l  due process . 

A. 

Lough fi rst argues that substantive d ue process requ i res an uncond it iona l  

re lease tria l  when the Department's annua l  review eva luat ion conc ludes the comm itted 

person has changed and is no longer an SVP . We d isag ree . 

Substantive d ue process is satisfied where "both i n it ia l  and conti n ued 

confi nement are pred icated on the i nd ivid ua l 's  menta l abnormal ity and dangerousness , "  

which the State must j ustify th rough period ic review. McCu istion , 1 74 Wn .2d at 387 . 

Thus ,  a person "may be held as long as he is both menta l ly i l l  and dangerous ,  but no 

longer . " Foucha v.  Lou is iana ,  504 U . S .  7 1 , 77 , 1 1 2 S .  Ct. 1 780 1 1 8 L .  Ed . 2d 437 

( 1 992) . 

Our  Supreme Court has repeated ly upheld the SVP statutory scheme aga inst 

substantive d ue process cla ims .  I n  Young,  the court exp la i ned that civi l comm itment 

statutes are constitutiona l-and wi l l  pass strict scruti ny-when they fu rther compe l l i ng  

state i nterests and are narrowly d rawn to  serve those i nterests . 1 22 Wn .2d at 26 . I n  

add ress ing the SVP statute , the court exp la i ned that the State has a n  " i rrefutab le" and 
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compe l l i ng  i nterest i n  treat ing sex offenders and protect ing society from the i r  actions .  

Young,  1 22 Wn .2d at 26 . The court conc luded that the natu re and du ration of the 

comm itment bears a reasonable re lat ion to the statute's d ua l  pu rposes of treatment and 

incapacitation .  Young, 1 22 Wn .2d at 33-34 . 

The Young court also concl uded that the SVP statute is narrowly d rawn because 

it on ly perm its detent ion of ind ivid uals who are both menta l ly i l l  and dangerous .  Young, 

1 22 Wn .2d at 27-35 , 39 .  The court exp la i ned that comm itted persons have "a fu l l  tria l  

with a comp lete range of proced u ra l  p rotect ions" and that "the statute's re lease 

provis ions provide the opportun ity for period ic review of the comm itted i nd ivid ua l 's  

cu rrent menta l cond it ion and conti n u ing dangerousness to the commun ity . "  Young,  1 22 

Wn .2d at 39 .  

And i n  McCu istion , ou r  Supreme Court upheld statutory amendments that narrow 

the scope of evidence a comm itted person cou ld re ly on to estab l ish probable cause for 

an uncond it iona l  re lease tria l . 1 74 Wn .2d at 385 .  The court held that the ab i l ity for a 

re lease tria l  based on the "so changed" provis ion is a statutory rig ht that "provides 

add it ional  safeguards that go beyond the requ i rements of substantive d ue process . "  

McCu istion , 1 74 Wn .2d at 385 . 

McCu ist ion affi rmed that substantive d ue process on ly requ i res that the State 

conduct period ic review of the person's su itab i l ity for re lease . McCu istion , 1 74 Wn .2d at 

385 .  The court noted that the 2005 amendments chang ing the requ i rements necessary 

to ga in  a fu l l  evident iary tria l  d id not a lter "the constitutiona l ly crit ica l annua l  review 

scheme . "  McCu istion , 1 74 Wn .2d at 388 .  It exp la i ned that Young upheld the SVP 

statute because the statute requ i res the State to prove beyond a reasonable doubt that 
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the person is menta l ly i l l  and dangerous at the i n it ia l  comm itment heari ng and to j ustify 

conti nued detent ion th rough the annua l  review process . McCu istion , 1 74 Wn .2d at 388 .  

And then , i f  the i nd ivid ua l  no longer meets the defi n it ion of an SVP , " ' the secretary sha l l  

authorize the person to petit ion the court for cond it iona l  re lease' or  ' uncond it iona l  

d ischarge . "' McCu istion , 1 74 Wn .2d at 388 (quoti ng RCW 7 1 . 09 . 090( 1 )) .  

And i n  I n  re of Det. of Nelson ,  2 Wn . App .  2 d  62 1 ,  630 , 4 1 1 P . 3d 4 1 2  (20 1 8) ,  we 

rejected the argument Lough makes here-that a l lowing the State to present a d ifferent 

eva luat ion at the show cause heari ng from that of its annua l  eva luat ion contrad icts 

substantive d ue process . We exp la i ned : 

What is crit ica l to the constitut ional ity of the statute is a "period ic and 

t imely eva luat ion of the sexua l ly vio lent person's menta l hea lth cond it ion . "  

I n  re Det. of Rushton ,  1 90 [Wn . ]  App .  358 , 37 1 , 359  P . 3d 935  (20 1 5) .  The 

period ic and t imely eva luat ion is provided for i n  RCW 7 1 . 09 . 070 by 

making it an ob l igat ion of the department. Al lowing the prosecut ing 

agency to present a d ifferent eva luat ion to make its pr ima facie case at the 

show cause heari ng provided for i n  RCW 7 1 . 09 . 090(2) does not 

underm ine the objectivity of the annua l  review process and is not 

i ncons istent with substantive d ue process . Cases cited by petit ioners do 

not suggest otherwise . The Supreme Court has expressly stated that at  a 

probable cause heari ng ,  the tria l  cou rt " is entit led to cons ider a l l  of the 

evidence ,  i nc lud ing evidence subm itted by the State . "  McCu istion [ 1 74 

Wn .2d at 382] . 

Contrary to the argument of petit ioners ,  a l lowing the state to br ing i n  

expert witnesses other than the department's eva luator is not an absurd 

resu lt .  A party's d iscret ion to reta in  and re ly on expert witnesses of its 

choos ing is a regu lar  component of civi l and crim ina l  p roceed ings .  

Nelson ,  2 Wn . App .  2d  at 630-3 1 . 

Lough 's content ion that the annua l  review consists sole ly of the i nd ivid ua l  

Department eva luator's annua l  review eva luat ion conducted under RCW 7 1 . 09 .070 is 
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i ncorrect . McCu istion , Young, and Ne lson support the proposit ion that the re lease 

procedu res in RCW 7 1 . 09 . 090(1  ), not j ust the eva luation , p rovide the constitutiona l ly 

requ i red period ic review. McCu istion , 1 74 Wn .2d at 385-86 ; Young, 1 22 Wn .2d at 39 ;  

Nelson ,  2 Wn . App .  2d  at 630 . The  annua l  review process i s  not l im ited to the i nd ivid ua l  

eva luator's eva luation , but i ncludes review by the Department's secretary under RCW 

7 1 . 09 . 090( 1 ) .  McCu ist ion exp la i ned that after the annua l  review eva luat ion is 

comp leted under RCW 7 1 . 09 .070 ,  it is the Department that decides whether a person 

no longer meets SVP defi n it ion and can petit ion for re lease under RCW 7 1 . 09 . 090( 1  ) ,  

not the i nd ivid ua l  eva luator. 1 74 Wn .2d at 380 . Thus ,  it is the process , not the 

i nd ivid ua l  eva luator that ensures substantive d ue process . 

U nder RCW 7 1 . 09 .070 and 7 1 . 09 . 090( 1 ) ,  the Department completed a forensic 

eva luat ion by an eva luator and completed a review by the sen ior  cl i n ical team and the 

Department's secretary.  The sen ior  cl i n ical team and u lt imate ly the secretary d id not 

adopt the conclus ion that Lough no longer meets criteria as an SVP , and thus d id not 

authorize Lough to petit ion for uncond it iona l  re lease . The secretary cons idered the 

conclus ions of the sen ior  cl i n ical team and the i nd ivid ua l  eva luator in making th is 

decis ion . 

The secretary reach ing a d ifferent conclus ion than the i nd ivid ua l  eva luator does 

not mean that the statute "perm its the conti nued i nvo lu ntary comm itment of a person 

who is no longer menta l ly i l l  and dangerous , "  as Lough contends .  I nstead , it supports 

the not ion that the SVP statute consists of a rigorous review process that considers 
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i nput from mu lt ip le experts and cl i n ic ians .  An i nd ivid ua l  eva luator's report is not a 

determ inative factor i n  the Department's conclus ion . 4 

The tria l  cou rt then reviewed Lough 's petit ion under RCW 7 1 . 09 . 090(2) . At the 

annua l  review proceed ing , the State presented prima facie evidence that Lough 

conti nues to  meet the defi n it ion of  an SVP . The State satisfied th is bu rden by 

presenting an outs ide expert eva luat ion conclud ing  that Lough remains menta l ly i l l  and 

dangerous ,  thus justify ing h is comm itment .  See RCW 7 1 . 09 .090(2)(b) ( i i i ) . And we 

previously held that the State's re l iance on an outs ide expert at the annua l  review 

proceed ing does not v io late substantive d ue process . Nelson ,  2 Wn . App .  2d at 630 . 

Lough 's substantive d ue process rig hts were not v io lated because the annua l  

review process as a whole ensures that he has been determ ined to sti l l  be I menta l ly i l l  

and dangerous and that h is comm itment conti n ues to be based on those reasons.  

B .  

Lough next argues that procedu ra l  due process requ i res an uncond it iona l  re lease 

tria l  when the Department eva luator conc ludes that the comm itted person no longer 

meets the criteria for comm itment, even when the concl us ion confl icts with the 

Department's fi na l  posit ion . We d isag ree . 

We aga in  emp loy the Mathews test as d iscussed above . Stout, 1 59 Wn .2d at 

370 ; Mathews , 424 U . S .  at 335 . The second factor remains d ispos itive . I n  re Det. of 

Hatfie ld , 1 9 1 Wn . App .  378 ,  397 , 362 P . 3d 997 (20 1 5) .  

4 Lough 's  content ion that Young held that the Department must authorize a petit ion i f  a n  eva luator 
states that he no longer meets the SVP defi n it ion is a m isstatement .  You ng stated that " [ i ]f it appears that 
the person is no longer a sexua l ly v io lent predator then the secretary of DSHS sha l l  authorize the 
deta i nee to petit ion the cou rt for re lease [under] RCW 7 1 . 09 . 090 . "  1 22 Wn .2d at 1 3 . This shows that it is 
u lt imate ly the decis ion of the secretary ,  not the i nd iv idua l  eva luators . 
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A "comprehensive set of rig hts for the SVP deta i nee a l ready exists" under 

chapter 7 1 . 09 RCW. Stout, 1 59 Wn .2d at 370 . "The r isk of an erroneous deprivat ion of 

l i berty under the chal lenged amendments [2005 treatment-based change amendments] 

is low" because of "the extens ive procedu ra l  safeguards in chapter 7 1 . 09 RCW." 

McCu istion , 1 74 Wn .2d at 393 . 

The SVP statute affords a comm itted person a complete range of procedu ra l  

p rotect ions .  Young, 1 22 Wn .2d at 39 .  The State has the burden of showing that the 

person meets the defi n it ion of an SVP at the probable cause determ inat ion and the civi l 

comm itment tria l . RCW 7 1 . 09 . 040 ;  7 1 . 09 .060 .  The statute affords the rig ht to a j u ry 

tria l , unan imous j u ry verd ict ,  and appointed counse l .  RCW 7 1 . 09 . 050- . 060 ;  Young,  1 22 

Wn .2d at 39 .  To comm it ,  the State carries the h ighest poss ib le burden of convi nc ing 

the j u ry under the beyond a reasonable doubt standard .  RCW 7 1 . 09 . 060(1  ) .  

These comprehens ive procedu ra l  p rotect ions conti nue th roughout comm itment ,  

inc lud ing annua l  examinat ions by a qua l ified eva luator and the rig ht to obta in  the i r  own 

qua l ified expert to cond uct an eva luation . RCW 7 1 . 09 . 070 .  The secretary may 

determ ine the person is entit led to an uncond it iona l  re lease tria l , but even if den ied , the 

comm itted person may petit ion over the secretary's object ion for a probable cause 

hearing . RCW 7 1 . 09 .090(1  ) , (2) . A comm itted person may then obta in  an uncond it iona l  

re lease tria l  by presenti ng probable cause of a change th rough participation i n  sex 

offender treatment. RCW 7 1 . 09 . 090(4) . 

I n  the face of th is "panoply of proced u ra l  p rotect ions , "  the refusal to order an 

uncond it iona l  re lease tria l  when a s ing le Department eva luator concludes that a person 

no longer meets SVP defi n it ion is of l itt le va lue or consequence .  McCu istion , 1 74 
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Wn.2d at 393. Under the act, the trial court must order an unconditional release trial 

when the Department's secretary authorizes a petition for release. RCW 71 .09.090(1 ) .  

The secretary's authorization of a petition for release comes from the secretary's 

decision-the agency's final determination-that the committed person no longer meets 

SVP definition. The decision relies on multiple clinicians and experts, such as 

Department evaluators and the senior clinical team .  

The additional measures o f  seeking outside experts, consulting the senior clinical 

team, and the final decision resting with the secretary do not render the Department 

evaluator's reports superfluous. The report has a legal effect as the State uses it to 

meet its burden of proof at the annual review proceeding, or it requires the State to 

obtain other evidence justifying commitment or concede that an unconditional release 

trial is warranted .  

A requirement that the court must issue an unconditional release trial when a 

single evaluator determines a person does not meet the SVP definition would contradict 

the State's interest. Here, the Department's secretary and senior clinical team 

concluded that Lough meets the criteria for commitment, the State presented prima 

facie evidence in the form of an expert opinion that Lough remains mentally ill and 

dangerous, and Lough cannot show a change because of participation in treatment 

because he refused sex offender specific treatment. Lough's fa i lure to obtain an 

unconditional release trial through the various provided pathways does not render the 

statutory scheme in violation of procedural due process as applied to h im.  

Lough also argues that due process requires a neutral fact finder because using 

hired experts, such as Dr. Fox, creates bias. But this argument is conjecture. Both 
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s ides are a l lowed to obta in  outs ide experts , yet the fi na l  decis ion i n  the annua l  review 

process is left to the secretary-an agent of the Department itse lf. As we recogn ized i n  

Nelson ,  the State's ob l igat ion to present evidence at the annua l  review proceed ing is 

separate from the Department's ob l igat ion to conduct an annua l  eva luat ion ,  and the 

State's re l iance on an outs ide eva luator at the annua l  review proceed ing does not 

underm ine the objectivity of the Department's process . 2 Wn . App .  2d at 630 . Lough 

provides no basis to  support h is op in ion about Dr .  Fox and h is argument based on 

"h i red b ias" fa i l s .  

Lough 's proced u ra l  d ue process c la ims fa i l .  

Affi rmed . 

WE CONCUR:  
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